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No. 14,016

IN THE
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George Gilbertson,

Appellants,
vs.

United States of America,
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Territory of Alaska, Fourth Division.

BRIEF OF APPELLANTS.

STATEMENT OF THE CASE.

That on or about the 13th day of January, 1948,

Arthur Anderson, located a parcel of land at the inter-

section of the Alaska Highway and Richardson High-

way, containing approximately 4.9 acres. At the time

of locating the said land, there were no maps of the

area in the local Land Office. Appellant made inquiry

of the Army officers at Big Delta, the officials of the

Alaska Road Commission, and others regarding the

location of the land in question.

Appellant filed his location notice in the Office of the

United States Commissioner and ex-officio Recorder

for the Precinct in which the land was located. There-



upon, appellants Anderson and Gilbertson, who had

purchased an interest in the land from Anderson, be-

gan the construction of a roadhouse on what they

thought was the land located.

Upon being advised by Frank Nash, Superintend-

ent of the Alaska Road Commission, that the Alaska

Highway right of way was 600 feet wide at that point,

the appellants moved their building back to a point

they thought was off the highway right of way and on

the land located by appellant, and continued their con-

struction work. They drilled a deep well, erected a

garage for the servicing of automobiles, and a build-

ing for the serving of meals and lodging to transient

guests. A bar was also installed therein and a gas

pump put in operation. That the value of all of said

improvements was in excess of $45,000.00. Such a bus-

iness venture was badly needed at that time, due to

the opening a short time previously of the Alaska

Highway and the influx of many cars driving in from

the States.
*

Facilities for securing gas, car servicing, meals and

lodging were long distances apart, and the business

begun by the appellants was badly needed. The Road

Commission crews were boarded at appellant's place

for two seasons.

On the 26th day of May, 1949, the United States

instituted an action in ejectment against the appel-

lants.

The land in question was surveyed by the Bureau

of Land Management a year or so after the institu-



tion of the action against appellants and it was found

that the structures erected were not on the land de-

scribed in the complaint in ejectment, but were lo-

cated within the Alaska Highway right of way re-

serve (Plaintiff's Exhibits "A" and '^B").

Issues were joined and trial was had before Hon.

Harry E. Pratt, Judge of the District Court, who
held for the plaintiff, as shown by said judgment

(T.R. 19-20). From this judgment appellants per-

fected their appeal to this Court.

Appellants rely upon the following points, to-wit:

POINT NO. 1.

THAT THE JUDGMENT WAS CONTRARY TO THE EVrOENCE.

In this respect, we respectfully call the Court's at-

tention to the description of the land from which the

United States is attempting to evict the appellants.

It is described with particularity by metes and bounds

and alleges that said lands were within the Buffalo

Center Reserve established by Public Land Order No.

386, dated July 31, 1947, whereas by Public Land

Order No. 601, dated August 16, 1949, a highway

right of way 600 feet is created through Buffalo Cen-

ter Reserve. In other words, the highway was widened

to 300 feet and a corresponding amount allocated for

highway purposes from the land embraced in Public

Land Order No. 386. It was in this area restored for

highway purposes that appellants built their business

buildings.



None of the structures of appellants are on the

land described in Plaintiff's complaint (Plaintiff's

Exhibits ''A" and ''B"). From this it can be plainly

inferred that the appellants did not occupy the land

from which the United States is attempting to evict

them.

The plaintiff is bound by its own pleadings. At no

time during the trial or thereafter did plaintiff's at-

torneys move to amend the complaint to conform to

the evidence, when the evidence of the plaintiff proved

that the appellants had never occupied or utilized in

any manner the land described in plaintiff's com-

plaint.

POINT NO. 2.

THAT THE JUDGMENT WAS CONTRARY TO THE LAW.

In respect to Point No. 2, it is contended by appel-

lants that the Public Land Order No. 601, dated Au-

gust 16, 1949, took from the Buffalo Center Reserve

a strip of land 600 feet wide for highway purposes,

and that the said strip then came under the jurisdic-

tion of the Alaska Road Commission and ceased to

be any part of the land withdrawn by Public Land

Order No. 386.

That as Public Land Order No. 601 was promul-

gated August 16, 1949, and after the entry of appel-

lants on said right of way, the Alaska Road Com-

mission was precluded from evicting appellants there-

from. And, likewise, the Bureau of Land Manage-

ment was precluded from evicting the appellants, as

I



they were not on the land described in their complaint,

or on the Buffalo Center Reserve.

POINT NO. 3.

THAT THE COURT ERRED IN ITS FINDINGS OF FACT
AND CONCLUSIONS OF LAW.

Appellants contend that the Findings of Fact were

not in conformity with the evidence, as the Court

in its Findings of Fact held that the appellants had

been in possession of the lands described in plain-

tiff's complaint since January 13, 1948, whereas the

evidence of the plaintiff was to the effect that the ap-

pellants had not been in possession of the land de-

scribed in the complaint.

Furthermore, in the prayer of the complaint, the

plaintiff asks for $500.00 damages for use of the land,

but the Court finds that the improvements made by

the appellants are of the value of $60,000.00 and the

said improvements, although not on the property

sought to be recovered by the plaintiff, are to be given

to the plaintiff as damages, although no damages

have been proven. There is nowhere in the record any

evidence of damages to the plaintiff.

POINT No. 4.

The opinion of the Court is not consistent

with the facts as testified to by the witnesses

called by both parties to this action, in that the

Court assumes that the appellants occupied and
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used the land described in the complaint in said cause,

whereas the witnesses' testimony clearly indicates

that they constructed the improvements outside of the

boundaries of the land described in plaintiff's com-

plaint. The exhibits, consisting of maps of the area

surrounding Buffalo Center (Exhibits "A" and ^'B")

clearly show that one of the buildings is located on the

Richardson Highway right of way, and the other on

the Alaska Highway right of way.

Although Notice of Location was recorded in the

Office of the U. S. Commissioner at Fairbanks, by

appellant Anderson, and directions were given Ander-

son by Frank Nash as to where the buildings were to

be situated, they still were not placed on the land

which is the subject of this suit. Anderson filed a lo-

cation notice and then never entered on the land de-

scribed in his location notice.

Although counsel for appellants has made search

for decisions of the Appellate Courts in cases involv-

ing similar set of facts, will confess that no cases in

point have been found.

It appears that this case is based upon facts rather

than law. That the questions involved are

:

Did appellants occupy the land described in plain-

tiff's complaint?

Were the buildings situate on the land described

in plaintiff's complaint?

The answers to the two preceding questions must

be in the negative. Consequently, the appellants should

prevail and this Court reverse the judgment and



Decree from which the appellants have perfected this

appeal.

Dated, Fairbanks, Alaska,

January 25, 1954.

Respectfully submitted,

Wakren a. Taylor,

Attorney for Appellants.




